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United Siatvs Dhirict Court for the District of Alaska,

Division No.. 1.

TYEEI CONSOLIDATED MiININiG^
'

COMPANY,

Plaintiff,!

vs.

ERNEST LANGSTEDT',

Defendant.

Complaint.

The complaint of the Tyee Consolidated Mining Com-

pany, the above plaintiff, complains and alleges:

I.

That plaintiff is a corporation duly incorporated un-

der and existing by virtue of the laws of the State of

California, with its principal place of business in Cali-

fornia, at San Francisco, and its principal places of

business in the District of Alaska at Juneau and Doug-

las Island. That the business of plaintiff corporation

is mining and the location of its mines are on Douglas

Island, Alaska.

II.

That hereiiofore on November 6th, 1900, and on

November 6th, 1900, the plaintiff filed in the office of

the secretary of the District of Alaska and in the office

of the clerk of the United States- District Court for the

District of Alaska, Division No. 1, at Juneau, respec-
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tively, duly authenticated copies of the articles of in-

corporation of plaintiff company and also certain state-

ments verified by the oath of the president and secre-

tary and attested by a majority of its Board of Direct-

ors, as required by law. Plaintiff company also filed

at the same time and in the same offices, certificates

under the seal of the corporation and the signature of

its president, certifying that the plaintiff corporation

herein had consented to be sued in the courts of the

District and that service of process can be made on

R. P. Lewis, a resident of the District, residing at

Juneau, the principal place of business of the company

in Alaska. Plaintiff also filed at the same times and

places the written consent of E. F. Lewis to act as at-

torney under the above designation all of the foregoing

instruments covering the year from July 1st, 1900, to

July 1st, 1901.

III.

That heretofore on 11th day of March, 1897, plaintiff

corporation duly appointed E. F. Lewis of Juneau,

Alaska, its agent and attorney in fact, to act gener-

ally for the plaintiff in the District of Alaska and that

ever since the above last-mentioned date the said E. F.

Lewis has been, acting as the agent of plaintiff company

and generally managing its affairs in Alaska by virtue

of the above-mentionedt appointment as attorney in

fact

IV.

That plaintiff and its grantors have been the owners

of that certain mining claim situated on Douglas Island,
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Alaska, and known as the Bonanza King lode claim

which is herein more particularly described by metes

and bounds, at all times since December 26th, 1890, at

which date plaintiff's grantor, M. W. Murry, became

possessed of a fee simple title to the said Bonanza Kin.c;;

Lode claim by virtue of United States mineral patent

numbered 16,989, and issued on the last above-men-

tioned date by the President of the United States to

the said M. W. Murry. That plaintiff by divers mesne

conveyances, has succeeded to, and now holds, all and

every right which the said Murry had by virtue of the

above mentioned patent. The above mentioned Bonan-

za King lode claim is morei particularly described as

follows: Commencing at corner number five of said

Bonanza King claim U. S. S. lot No. 112; whence U. S.

Loc. monument No. 4 bears south 53° east 5636 feet dis-

tant; thence southi 45° east WW feet; thence south

45° west 6i0'0' feet; thence 45° west 1500' feet; thence

north 45° east 600 feet to place of beginning. The

plaintiff further alleges that it is now and that it and

its grantors have been, at all times since December

26th, 1890, entitled to^ the possession of the above-

described premises.

V.

That plaintiff's grantor, M. W. Murry, was so pos-

sessed the defendant on or about the 20th day of De-

cember, 1804, without right or title so to do, entered

thereoni and ousted and ejected plaintiff's grantor, M.

W. Murry, from a portion of the above described prem-

ises which portion is described as follows: Commene-
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mg at a point whence corner number five Bonanza King

lode claim U. S. S. Lot Xo. 112 bears north 45^ west

613 feet distant; thence south 45° east 30 feet to cor-

ner number 2; thence south 45° west 200 feet to corner

number 3; thence north 45° west 30 feet to corner num-

ber 4; thence north 45° east 200 feet to place of begin-

ning.

VI.

That said defendant wrongfully withholds, and since

said 20th day of December, 1894, has continued to with-

hold from plaintiff and its grantors the said premises

to plaintiff's damage in the sum of three hundred dol-

lars.

Wherefore plaintiff demands judgment against said

defendant:

That plaintiff be adjudged to be the owner of said

premises by virtue of its mineral patent from the

United States and for the restUution of said land and

premises.

2. For the sum of three hundred dollars damages.

3. For costs of this action.

E. F. LEWIS,

Attorney for Plaintiff.

United States,
^
r-ss.

District of Alaska. J

R. F. Lewis, being duly sworn, deposes and says that

he is the attorney in fact for the Tyee Consolidated

Mining Company, the plaintiff in the above-entitled ac-

tion. That he is the attorney of the company author-
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ized to aecept service of process for said company in

Alaska.

That he has read the foreg-oing complaint and the

facts therein stated are true, as he Yerily believes.

That he makes this verification because he is familiar

with the facts of this case, and because he is the only

officer or agent of the plaintiff corporation within the

District of Alaska, where affiant resides.

E. F. LEWIS,

As Attorney in Fact for Tyee Consolidated Mining Com-

pany.

Subscribed and sworn to before me this 22d day of

December, 1900.

[Seal] T. R. LYOXS,

Notary Public.

[Endorsed] : Original No. 29-A. United States Dis-

trict Court for the District of Alaska, Division No. 1.

Tyee Consolidated Mining Company, a Corporation,

Plaintiff, vs. Ernest Langstedt, Defendant. Complaint.

Filed Dec. 24, 1900. W. J. Hills, Clerk. R. F. Lewis,

Attorney for Plaintiff.

Mandate.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to tlie

Honorable the Judges of the District Court of the

United States for the District of Alaska, Division

No. 1, Greeting:

Whereas, lately in the District Court of the United

States for the District of Alaska, Division No. 1, before
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you or some of you, in a cause between the Tyee Cou-

solidated Mining Company, plaintiff, and Ernest Lanj^-

stedt, defendant, Ko. 29-A, a judgment was duly en-

tered on the Sd day of March, 1902, in favor of the said

defendant, and against the said plaintiff, which said

judgment is of record in the said cause in the office of

the clerk of the said District Court (to which record

referenice is hereby made and the same is hereby ex-

pressly made a part hereof), as by the inspection of the

transcript of the record of the said District Court,

which was brought into the United States Circuit Court

of Appeals for the Ninth Circuit by virtue of a writ of

error, agreeably to the Act of Congress in such cases

made and provided, fully and at large appears;

And whereas on the 21st day of October, in the year

of our Lord one thousand nine hundred and two, the

said cause came on to be heard before the said Circuit

Court of Appeals, on the said transcript of record, and

was argued by counsel:

On consideration whereof it is now here ordered and

adjudged by this Court that the judgment of the said

District Court in this cause be', and the same is hereby

reversed, with costs, and the cause remanded to said

District Court for further proceedings in accordance

with the views expressed in the opinion of this Court.
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(March 2, 1903.)

You, therefore, are commanded that such further

proceedings be had in said cause, in accordance with

the opinion and judgment of this Court and as accord-

ing to right and justice and the laws of the United

States ought to be had, the said judgment of said Dis-

trict Court notwithstiinding.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 18th day of

March, in the year of our Lord one thousand nine hun-

dred and three.

P. D. MOK'CKTON,

Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.

COSTS OF PLAINTIFF IN ERROR:

Transcript, paid clerk below $5.80

Clerk U. S. Circuit Court of Appeals $25.50

Printing record |71.50

Attorneys docket fee 120.00

Taxed at |122.80

F. D. MONCKTON,

Clerk.

Approved.

ALFRED SUTRO,

Atty. for Ptff. in Error.
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[EIndorsed] : 29-A. No. 875. United States Circuit

Court of Appeals for the Ninth Circuit. Tyee Con. Min.

Co. vs. Ernest Langstedt. Mandate. Filed Apr. 22,

1903. W. J. Hills, Clerk.

In the United States District Court at Juneau for the Dis-

trict of Alaska, Division No. 1.

TYEE CONSOLIDATED MINING

'

COMPANY,
Plaintiff,

vs. ) No. 29-A.

ERNEST LANGSTEDT,

Defendant.

Motion.

Comes now John G. Held, attorney for the plaintiff

in the above-entitled action, and in open court on this,

the first day of May, 1903, Juneau term of this Court,

Division No. 1, and moves the Court to order that the

mandate of the Circuit Court of Appeals of the United

States for the Ninth Judicial Circuit issued in the

above-entitled cause be spread upon the records or

minutes of this Court.

JOHN G. HEID,

Attorney for Plaintiff.

[Endorsed] : No. 29-A. In U. S. Dist. Court for

Alaska, Div. No. 1. Tyee Consolidated ]M. Co. vs.

Ernest Langstedt. Motion. Filed May 4, 1902. W. J.

Hills, Clerk. J. G. Heid, Atty. for Plaintiff.
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Monday, May 4th, 1903.

TYEE CONSOLIDATED MIXING
CO.,

yg^ ) Xo. 29-A.

ERXEST LAXGSTEDT.

Order.

This cause came on to be heard in open court on this

4th day of May, 1903, upon the mandate of the Honor-

able the United States Circuit Court of Appeals for the

X'inth Circuit; and it is ordered that said mandate be

entered upon the Journal of this Court, the judgment

heretofore entered in this court be set aside and a new

trial had herein,

M. C. BROWN,
Judge.

In ilie United States District Court at Juneau for the Dis-

trict of Alasl-a, Division No. 1.

TYEE COXSOLIDATED MIXING

COMPANY,
Plaintiff,

vs. ) ^'o- 29-A.

ERNEST LANGSTEDT,
Defendant.

Motion.

And now comes the Tyee Consolidated Mining Com-

pany, the above-named plaintiff, by John G. Heid, its

attorney, and moves the Court to enter judgment on the
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mandate of the Circuit Court of Appeals of the United

States for the Ninth Judicial Circuit, in favor of the

plaintiff herein, in accordance with the stipulation en-

tered and filed in this cause by the respective parties

to this action, and as prayed for in the complaint filed

herein.

JOHN G. HEID,

Attorne-y for Plaintiff.

[Endorsed]: No. 29-A. In U. S. Dist. C^ui^t for

Alaska, Div. No. 1. Tyee Consolidated M. Co. vs. Er-

nest Langstedt. Motion. Filed May 5, 1903. W. J.

Hills, aerk. J. G. Heid, Atty. for Plaintiff.

Tuesday, May 5th, 1903.

TYEE CONSOLIDATED MINING
CO.,

vs. > No. 29-A.

ERNEiST LANGSTEDT.

Order.

Now on this day cause came on to be heard upon the

motion of plaintiff for judgment on the mandate hereto-

fore filed and entered herein, and after argument had,

the Court being fully advised in the premises, denies

said motion, to which ruling and order of the Court

plaintiff by counsel excepts and exception is allowed.

M. C. BROWN,
Judge.
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In the United iStates District Court for the District of

AlasTca, Division No. One.

THE; TYEE CONSOLIDATED MIN-

ING COMPANY,
Plaintiff,

vs. \ No. 29-A,

ERNEST LANGSTEDT,
Defendant.

Motion for Judgment on Mandate.

And now comes plaintiff, through John G. Heid, its

attorney, and moves this Honorable Court for judgment

on the mandate of the LTnited States Circuit Court of

Appeals, filed herein, in favor of plaintiff and against

defendant herein.

I.

For the restitution of the premises described in plain-

tiff's complaint herein.

II.

For the sum of |300 damages.

III.
I,

For their costs taxed at f .

JOHN G. HEID,

Attorney for Plaintiff.
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[Endorsed]: No. 29-A. In U. S. Dist. Court for Alas-

ka, Div. No. 1. Tyee Consolidated Mg. Co. vs. Ernest

Langstedt Motion for Judgment on Mandate. Filed

Feb. 6, 1904. W. J. Hills, Clerk. J. G. Held, Atty. for

Plaintiff.

In the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

THE TYEE CONSOLIDATED MIN-'\

ING CO. (a Corp.),

Plaintiff^

vs.

ERNEST LANGSTEDT,

Defendant.

Stipulation.

Whereas, there is now pending in the above-entitled

Court causes wherein the above-entitled plaintiff is

plaintiff; which said causes are numbered on the docket

of this Court 29-A, 30-A, 32-A, 33-A, 35-A, 36-A, 3T-A,

38-A, and 39-A, respectively;

And whereas, all of the said 8 causes involve the

same issues and the same questions;

And, whereas, an application is now pending for

leave to file an amended answer, and proceed to the

trial of the said causes upon the stipulation and e\\-

dence before the Court w^hich was used on the trial

heretofore had in the cause No. 29-A, the Tyee Consoli-

dated Mining Co. vs. Ernest Langstedt;
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It is, therefore, hereby stipulated and agreed by and

between the parties to* the above-entitled numbered 8

causes that the cause No. 29-A being the Tree Concoli-

dated Mining Co. vs. Earnest Langstedt, be taken up

for the consideration of the Court and tried and deter-

mined; and that all of the other of the said 8 causes,

being Xos. 30-A, 32-A, 33-A, 35-A, 36-A, 37-A, 38-A,

39-A, abide the result of the said cause No. 29-A; in

lower court as well as on appeal and that all the papers

and proceedings hereafter to be filed and had in the

said cause Xo. 29-A, the same shall be deemed to be

filed and had in the other causes. And whatever the

result may be in the said cause No. 29-A, and whatever

final judgment may be entered therein, in this court or

on appeal. It is hereby understood and agreed may be

entered in the other of the 8 causes.

It is further stipulated and agreed that, if the Judge

of the above-entitled court permits the filing (^f the

enmended answer in the cause No. 29-A, the same shall be

deemed to have been filed in the other caui?es and the said

cause No. 29-A may proceed to trial and be submitted to

the Court under the evidence and stipulation heretofore

offered in the said cause upon the former trial of the

same subject to such objections as plaintiff may desire to

urge.

JOHN G. HEID,

Attorney for Plaintiff.

W. E. CREWS,
• Attomev for Defendant.
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[Endorsed] : Original, No. 29-A. In the United States

District Court for the District of Alaska, Division No. 1.

The Tyee Consolidated Mining Co., a Corp., Plaintiff, vs.

Ernest Langstedt, Defendant. Stipulation. Filed Feb.

{'>, 1904. W. J. Hills, Clerk. W. E. Crews, Attorney for

Defendant.

Tn the United ^^tates District Court, in and for the Dis-

trict of Alasl-a, Div. No. 1, at Juneau.

THE TYEE CONSOLIDATED MIN-'

ING CO. (a Corp.),

Plaintiff,

TS. ' /

ERNEST LANGSTEDT,
\

I Defendant. /

Judgment.

This cause coming on to be heard on this 6th day of

February, 1904, upon the motion of the plaintiff for the

Court to enter judgment upon the mandate of the Hon-

orable United States Circuit Court of Appeals for the

Ninth Circuit, for the restitution of the property in con-

troversy in the said cause for .1^300.00 damage and inter-

est as prayed for in the plaintiff's complaint for the

withholding of the same, and the costs in this behalf.

And the Court having heard the said motion and argu-

ment of counsel thereon, and having read the said man-

date (which is heretofore spread upon the records herein),

and having been fully advised in the premises, grants the

said motion in part as to the costs and denies the same as

to the balance of the relief prayed for herein. It is there^
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fore considered and adjudged that plaintiff have and re-

cover from defendant his costs of appeal taxed at $122.80.

It is further ordered that this cause be set down for

retrial of the same pursuant to and in accordance with

the mandate and opinion of the said United States Cir-

cuit Court of Appeals.

M. C. BROWN,

Judge.

To all of which the plaintiff excepts.

[Endorsed:] 29-A. In the U. S. District Court for the

District of Alaska, Div. No. 1. The TVee Consolidated

Mining Co. vs. Ernest langstedt. Order. Filed Feb. 6,

1904. W. J. Hills, Clerk. W. E. Crews, Atty. for Deft.

Wednesday, February 10, 1901.

TYEE CONSOLIDATED MINING CO.

(a Corporation),

Plaintiff,

vs. ' ) No. 29-A.

ERNEST LANGSTEDT,
Defendant.'

Order Granting Leave to File Amended Answer.

Now, on this day, upon application of counsel for de-

fendant, it is ordered that defendant be, and he is hereby,

allowed to file amended answer in this cause.

M. C. BROWN,

Judge.
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in the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

TYEE CONSOLIDATED MINING CO.

Plaintiff,

vs.

ERNEST LANGSTEDT;
Defendant.'

Amended Answer.

Comes now the defendanti and for answer herein to the

complaint herein admits, denies and alleges as follows:

I.

The defendant denies each and every allegation in said

complaint contained.

And defendant further answers, and by way of affirma-

tive defense alleges:

Is*.

That the defendant and hisi grantors and predecessors

in interest have been in the actual, open, notorious, visi-

ble, continuous, exclusive and adverse possession of the

tracts of land described in the plaintiff's complaint for a

period of more than ten (10) years prior to the date of

the commencement of this action.

m.

That the defendant and his grantors and predecessors

in interest, during the entire period of ten (10) years as
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above stated, and ever since have claimed to be the owner

of said tract of land, and that defendant now and at all

times for more than ten (10) years prior to the com-

mencement of this action claims; adversely to the plain-

tiff.

3d.

That the defendant, his grantors, or predecessors have

not been seized or possessed of the premises for more than

ten (10) years prior to the commencement of this action.

4th.

That the defendant has been in the uninterrupted, ad-

verse, notorious possession of the property in controversy

under color and claim of title, for more than ten (10)

years, immediately prior to the commencement of this

action. '

W. E. CREWS,

Attorney for Defendant.

United States of America,
^

District of Alaska. J

I, Ernest Lano^stedt, being first duly sworn, on oath

say : That I am the defendant in the ahove-entitled action

;

that I have read the foregoing answer and know the con-

tents thereof, and believe the same to be true.

ERNEST LANGSTEDT.

Subscribed and sworn to before me this 4th day of Feb-

ruary, 1904.

W. J. HILLS,

Clerk U. S. District Court for Division No. 1, Alaska.
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[Endorsed] : No. 29-A. In the United States District

Court for the District of Alaska, Division No. 1. Tyee

Consolidated Mining Co., Pff., vs. Ernest Langstedt.

Amended Answer. Filed Feb. 10, 1904, W. J. Hills,

Clerk. Stricken from Files per Order, Feb. 15, 1904. W.

J. Hills, Clerk. Filed Feb; 15, 1904, by Order, Feb. 15,

1904. W. J. Hills, Clerk.

In the United States District Courts in and for the Dis-

trict of Alaska, Division No. One.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintife,

vs.

ERNEST LANGSTEDT,

!
Defendant.

Objection to Retrial, etc.

And now comes plaintiff and objects to the considera-

tion of defendant's answer, now offered, the same in real-

ity being an amended answer, although not so named by

defendant in haec verba, and objects to a new trial of said

action or the consideration of any tastimony therein or

the taking of any evidence therein for this: this Court is

Avithout jurisdiction or authority in the premises; that

the issues sought to be made by said evidence are not

properly before this Court, and that the proceedings per-

mitting defendant to file an amended answer and grant-

ing a new trial herein, are and have been irregular, and
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not according to law, and are without previous leave be-

ing obtained therefor from the Circuit Court of Appeals

of the United States in and for the 9th Circuit, and are

against the commands of the mandate heretofore issued

herein by said Circuit Court of Appeals.

JOHN G. HEID,

Attornev for Plaintiff.

Service by copy admitted this 10th day of Feby., 1904.

W. E. CREWS,

Atty. for Deft.

[Endorsed] : No. 29-A. In the U. S. Dist. Court in and

for the Dist. of Alaska. Tyee Consolidated Mining Co.

Y. Ernest Langstedt. Objections to Retrial, etc. Filed

Feb. 10, 1904. W. J. Hills, Clerk. John G. Heid, Atty.

for Pl£f.

fn the United States District Court for the District of

Alaska, Division No 1, at Juneau.

THE TYEE CONSOLIDATED MIN
ING CO. (a Corp.),

Plaintiff,!

vs.

ERNEST LANGSTEDT,

Defendant.

Order Striking Amended Answer from Files, etc.

Now, on this day this cause coming on to be heard upon

the plaintiff's exceptions and objections to the filing of

the amended answer in this cause; and it appearing from

the records that the amended answer having hitherto
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been filed without leave of the Court being first had and

received

—

\

It is therefore ordered that the said ans^-er be stricken

from the files.

Thereupon, the Court having considered said motion

and the exceptions to the same, it is ordered that leave to

file the said amended answer be, and the same is hereby,

given to the defendant; and the objections and excep-

tions of the plaintiff are hereby overruled, to which rul-

ing of the Court plaintiff then and there excepts, and an

exception is allowed to plaintiff.
'

M. C. BROWN,
Judge.

[Endorsed] : Original. No. 29-A. In the United States

District Court for the District of Alaska, Division No. 1.

The Tyee Consolidated Mining Co., a Corp., Plaintiff, vs.

Ernest Langstedt, Defendant. Filed Feb. 15, 1904. W.

J. Hills, Clerk. ^A'. E. Crews, Attorney for Defendant

Saturday, February 20th, 1904.

TYEE CONSOLIDATED MINING CO., ^

va. f>No. 29-A.

ERNEST LANGSTEDT, J

Order Fixing Date of Trial.

And now, on this day it is ordered that this cause be,

and the same is hereby, set for trial February 23, at 10

o'clock A. M.

M. C. BROWN,
Judge.
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In the United States District Court for the District of

Alaskay Division No. One.

TYEE CONSOLIDATED MINING CO.,

Plaintiff, i

vs.
1

ERNEST LANGSTEDT,
Defendant.

Opinion of the Court.

M. c. B., J.

This case has been before this court for hearing, was

submitted on pleadings and stipulation, decided by the

Court, taken on error to the Circuit Court of Appeals of

the Ninth Circuit, judgment reversed on the ground of in-

sufficiency of answer and sent back to this Court for fur-

there proceedings in accordance with the opinion of the

Circuit Court of Appeals.

Some controversy has arisen as fo what the proceedings

here should be—counsel for plaintiff claiming that the

only action now lawfully allowed this court is the entry

of judgment on the pleadings. Had not the defendant

asked leave to file an amended answer clearly such must

have been the action taken. The judgment of this court

having been reversed upon the entry of the mandate in

this court, and the entry of the order of the Court setting

aside the former judgment, the case seemed to stand in
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this court precisely as it did before the former trial, in-

asmuch as the Court of Appeals made no order indicating

a different course.

The answer of the defendant being insufficient to raise

the question of the statute of limitations that had been

attempted, this Court permitted defendant upon applica-

tion, to answer over the objection of plaintiff. Upon

the complaint and amended answer the action was again

submitted to the Court by stipulation on same terms as

on former trial.

Upon the former hearing the question of the sufficiency

or insufficiency of pleading's was never suggested to this

Court, and never considered by the Court. The only

question argued by counsel was as to the statute of limi-

tations running before patent issued for the said land

by the United States. The stipulation was understood to

submit this question without reference to the pleadings.

Of course it was understood that the statute does not run

against the state; that in disposing of agricultural lands

by the general government, it is the settled law that until

patent issues, the legal title remains in the Government

and the statute does not run. The contention in this

court was, and now is, that a different rule should prevail

as to mining lands; that from the date of the location of a

raining claim, the locator has a legal title to this claim, a

lawful right tothepossessionof tlie entire surface thereof,

ivnd to everything of value therein, and that particularly

is this true as to lode claims'. It was the opinion of the

Court as expressed on the former trial, that the locator

and holder of a mining claim held such a legal interest
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therein and thereto, that the statute might run before the

patent; that the mineral in the claim was the thing of

value; that the holder of the mineral in the claim was the

legal owner of the principal thing, viz., the mineral, and

by reason thereof lawfully entitled to the exclusive pos-

session of the entire ground embraced within the exterior

boundaries of the claim ; that the action of ejectment lies

to protect the owner's right of exclusive possession; in-

deed, it is believed no right and no remedy known to the

law, in dealing with real property, is prohibited the lo-

cator and possessor of a lode mining claim, and this be-

fore patent. Under such circumstances if any sound

reason exists why the statute of limitations should not run

before patent, I have never heard it s-uggested. A man

may take a lode mining claim 000x1500, put on one hun-

dred dollars' worth of work annually and then; twenty

3'ears, perhaps, after location, and twenty years or more

after others have erected valuable buildings upon the

land, and after settlement nearby and upon the land has

made it valuable for townsite purposes, the locator, or

his grantees then obtains patent and ejects the settlers

upon the land, and then sells the surface for townsite pur-

poses. Such things have frequently happened, and it

seems there is no remedy for such injustice unless the stat-

ute of limitations may serve as a protection. Possibly

the principle of equitable estoppel might under some cir-

cumstances be invoked to protect those who in good faith

placed their improvements upon the land that later was

determined to be the property of another, but this remedy
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could only be resorted to under peculiar circumstances

and would not ordinarily serve as a protection.

It has been wisely said that hard and trying conditions

sometimes result in bad law; it may be it is the peculiar

conditions surrounding cases of this character that give

the mind of the court a strong bent in favor of the defend-

ant's contention. My judgment upon this proposition,

however, is based solely upon the principle that the legal

title to all there is of value on a mining claim, viz., the

mineral, is the principal thing, and carries with it every

legal right or remedy known to the law of real estate. To

say that the shadow—i. e., the title left to the Govern-

ment after the mineral is extracted is to prevent i\iQ stat-

ute from running—is to make the husk the thing of value

aft€:r the corn had been taken therefrom. Such is be-

lieved to be the result of plaintiff's contention, and is un-

tenable.

The Appellate Court considered the stipulation as sub-

mitting to the Court the question of law whether the facts

pleaded in the answer constituted a bar to the action. Xo

doubt the record shows the status of the case to be pre-

cisely as the Appellate Court states it; this court, how-

ever, never considered the question upon the facts as

pleaded because counsel admitted in argument that the

answer was suflftcient to raise the statute of limita-

tions, and the Court accepted counsel's statement and

acted upon it, hence the Court's decision in the former

case.

The case as it now stands does not necessarily raise the

question before considered by this Court. The question
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under the answer now presented, isi whether upon the

amended answer and facts there pleaded, title in the

jjlaintiff must be conclusively presumed. The defendant

claims ownership of the property in dispute and alleges

further that the defendant has been in the uninterrupted,

adverse, notorious possession of the property in contro-

versy under color and claim of title for more than ten

years immediately prior to the commencement of this ac-

tion. The language of section 1042 is the same as the

language of the answer—uninterrupted, adverse, notori-

ous possession for 7 years.

It is believed that if the proof shows conditions de-

scribed in the statute, that the proof is s-uflficient, the lan-

guage of the answer being undenied, and the admitte<l

proof in the case, it would seem that the evidence estab-

lishes the facts required by the statute when accompanied

by color and claim of title for seven years or more to give

the parties defendant the advantage of the conclusive pre-

sumption of title created by the statute. This being the

only question before the Court, judgment will be ordered

for the defendant.

[Endorsed] : No. 29-A. Tyee Consolidated vs. Lang-

stedt. Opinion of Court. Filed Mar. 31, 1901. W. J.

Hills, Clerk.
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In the United States District Court for the Distriet of

Alasl:a, Division No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

Plaiutiff,.

TS. ) No. 29-A.

ERNEST LANGSTEDT,
Defendant.

Findings of Fact and Conclusions of Law.

This cause came on re^ilarl^- to be beard, both parties

appearing by counsel, upon the pleadings and a stipula-

tion of facts, and the Court having heard the arguments

of counsel, and being fully advised in the premises;, finds

the following facts:

1. That the plaintiff is a duly organized and existing

corporation,

2. That ihQ Bonanza King lode claim, of which the

property in controversy is a portion, was duly located

as a mining claim on January 29, 1884, by one Walter

Pierce and that said Pierce duly conveyed said lode claim

to one M. W. Murry, on May 13, 1881; that receiver's

receipt issued to said Murry on May 20th, 1890, and that

United States patent issued to s^id Murry for said lode

claim on December 2Gth, 1890; that thereafter said

Murry conveyed said Bonanza lode claim to one Frank
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Griffin, and tliat on May 28th, 1895, the said Griffin con-

veyed the said claim to the Tyee Consolidated Mining

Company, the plaintiff herein. And the Court further

finds that the property in controversy is a portion of the

surface ground embraced within the limits of the said

Bonanza King lode claim.

3. That the defendant and his grantors and prede-

cessiors in interest have been in the actual, open, notori-

ous, visible, exclusive and adverse possession of the

premises in question for a period of more than ten years

prior to the commencement of this action, the same being

described as follows:

Commencing at a point whence corner No. 5 Bonanza

King lode claim, U. S. Lot No, 112, bears north 45, west

613 feet distant; thence south 45 east^ 30 feet, to corner

No, 3; thence north 45, west 30 feet to comer No, 4;

thence north 45, east 200 feet, to place of beginning.

4. That the defendant, his grantors and predecessors

in interest, during the entire period above set forth, and

ever since have claimed to be the owners of said land,

and that their possession has been adverse and hostile to

the plaintiff. That the plaintiff, its predecessors or

grantors have not been seised or possessed of the premises

in question, ^\ithin ten years before the commencement

of this action,

5. That the defendant has been in the uninterrupted,

adverse and notorious possession of the real property

in question, under color and claim of title for ten years

prior to the commencement of this action.
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CONCLUSIONS OP LAW.

From the foregoing findings of fact, the Court con-

cludes that plaintiff cannot maintain this action, and the

same ought to be dismissed, and it is so ordered.

M. C. BEOWN,
Judge.

[Endorsed] : No. 29-A. In the United States District

Court for the District of Alaska, Division No. 1. Tyee

Consolidated Mining Company ts. Ernest Lang-stedt.

Findings of Fact and Conclusions of Law, Filed Apr.

9, 1904. W. J. Hills, Clerk.

In the United ^States District Court for the District of

Alaska, Division No. 1.

TYEE CONSOLIDATED MINING'
COMPANY,

Plaintiff,

,

v^.

ERNEST LANGSTEDT,
Defendant.

Judgment.

This causie came on reg-ularly for trial before theCourt,

and a jury having been expressl,y waived by the respective

parties. The plaintiff was represented by John G. Heid,

its counsel, and the defendant was represented by Crews

& Hellenthal, his counsel. Whereupon this cause was

submitted to the Court upon the pleadings and a stipu-

lation of facts. After due deliberation the Court filed
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its findings of fact and conclusions of law, which are in

writing, and wherefrom it appears that this cause of

action is barred by the statute of limitations in that the

action was not commenced within the time prescribed

by law, and that the defendant's possession under color

(ff title creates in him the presumption of title and judg-

ment ought to be entered in favor of the defendant.

Now, therefore, it is hereby ordered and adjudged that

this cause of action, be and the same is hereby dismissed,

and that the defendant have and recover of and from the

plaintiff the defendant's costs and disbursements in this

behalf incurred, to be taxed at | .

Done in open court thisi 9th day of April, 1904.

M. C. BROWN,

Judge.

[Endorsed] : No. 29-A. In the United States District

Court for the District of Alaska, Division No. 1. Tyee

Consolidated Mining Company vs. Ernest Langstedt.

Judgment. Piled Apr. 9, 1904. W. J. Hills, Clerk.
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In the United States District Court, District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING'

COMPANY (a Corporation),

Plaintift';

vs.

EKNEST LANGSTEDT,
Defendant.

Bill of Exceptions.

Be it remembered, That on the 22d day of April, 1903,

there was filed in this Court a Mandate from the United

States Circuit Court of Appeals, 9th Circuit wherein

this Court was commanded that such further proceedings

be had in this cause, in accordance with the opinion and

judgment of said court, and as according to right and

justice and the laws of the United States ought to be

had, the said judgment of said District Court notwith-

standing. '

That thereupon the plaintiff moved the Court for judg-

ment for the restitution of the property in controversy

in this action, and for three hundred dollars damages,

which motion was by the Court overruled and plaintiff

excepted.

That defendant offered to file an amended answer

herein; to which offer plaintiff objected on the ground
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that under the said mandate the Court had no jurisdic-

tion to entertain an amended answer herein, which objec-

tion was by this Court overruled and plaintiff excepted.

The Court permitted a new trial herein, to which plain-

tiff made the same objection as above specified; there

was the same ruling and same exception.

The Court proceeded to t^ke evidence in support of the

issues raised by said amended answer. To the taking of

any evidence herein the plaintiff objected on the ground

last above specified which objection was by the Court

overruled and plaintiff excepted.

The ease then proceeded to trial on the evidence offered

;

and the stipulation and the statement of the facts here-

tofore offered in this cause, and reintroduced by stipula-

tion on this trial, and the allegations and the admissions

in the pleadings. After argument the cause was sub-

mitted to the Court, whom after consideration of the same

made and caused to be entered the findings of fact and

conclusions of law and the decree on file in this cause.

To the sufficiency of the evidence to support the said

findings, the plaintiff duly excepted.

Settled and allowed this 28th April, 1904.

M. C. BEOWN,

Judge.

O. K.—E. M. BARNES.

[Endorsed] : No. 29-A. In the U. S. Dist. Court, Dist.

of Alaska, Div. No. One. Tyee Con. Min. Co., a Corpora-

tion, V. Ernest Langstedt. Bill of Exceptions Proposed

by Plff. Filed Apr. 28, 1904. W. J. Hills, Clerk. J.

G. Held, Atty. for Plff.
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In the United States District Court for the District of

Alaska, Division No. 1.

TYEE CONSOLIDATED MININO^

COMPANY,
Plaintiff,

vs. '\ No. 29-A.

ERNEST LANCSTEDT, \

Defendant; /

' Assignment of Errors.

Now comes the plaintiff, Tyee Consolidated Mining

Company, and assigns the following errors committed by

the Court on the trial and decision of the above entitled

cause, to wit:

I.

The Court erred in denying plaintiff's motion to enter

judgment for plaintiff and against the defendant on the

mandate of the Circuit Court of Appeals of the United

States for the Ninth Circuit.

II.

The Court erred in denying plaintiff's second motion

to enter judgment for plaintiff and against the defendant

on the mandate of the Circuit Court of Appeals of the

United States for the Ninth Circuit and in setting Aowo.

the cause for retrial under said mandate.
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III.

The Court erred in allowing defendant to file an

amended answer herein.

IV.

The Court erred in overruling plaintiff's objections to

the consideration of the defendants amended answer or

to the taking or considering of any testimony in support

of said amended answer.

V.

The Court erred in ordering the cause set down for

trial.

VI.

The Court erred in finding as a fact that the defendant

and his grantors and predecessors in interest have been

in the actual, open, notorious, visible, exclusive and ad-

verse possession of the premises in question for a period

of more than ten years prior to the commencement of this

action.

VII.

The Court erred in finding as a fact that the defendant,

his grantors and predecessors in interest during the entire

period set forth above, and ever since have claimed to be

the owners of said land and that their possession has been

adverse and hostile to the plaintiff. That the plaintiff,

its predecessors and grantors have not been seised or

possessed of the premises in question within ten years

before the commencement of this action,

VIII.

The Court erred in finding as a fact that the defendant

has been in the uninterrupted, adverse and notorious pos-
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session of the real property in question under color and

claim of title for ten years prior to the commencement of

this action.

IX.

The Court erred in concluding as a matter of law from

the findings of fact that plaintiff cannot maintain this

action and that the same ought to be dismissed.

X.

The Court erred in ordering a dismissal of this action.

XI.

The Court erred in entering judgment in favor of the

defendant instead of entering judgment in favor of the

plaintiff as prayed for in its complaint.

And for the foregoing errors and others manifest of

record herein the plaintiff prays that the judgment of the

United States District Court, Division No. 1, herein be

reversed and said cause remanded for further proceedings

in accordance with the law as declared by the Appellate

Court.

K. F. LEWIS,

J. G. HEID,

Attorneys for Tyee Consolidated Mining Co.

[Endorsed] : Ho, 29-A. T^ee Consolidated Mining

Company vs. E. Langstedt, Deft. United States District

Court for District of Alaska, Division No. 1. Assign-

ment of Errors. Filed Jun. 28, 1904. W. J. Hills, Clerk.

R. F. Lewis, J. G. Held, Attys. for Plaintiff.



vs. Ernest Langstedt. 35

In the United States District Court for the District of

Alaska, Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs. \ No. 29-A.

ERNEiST LANGSTEDT,

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, Tyee Con-

solidated Mining Company, a corporation duly incorpo-

rated under and existing by virtue of the laws of the

State of California, plaintiff in error, in the above-en-

titled action, as principal, and John Olds of Juneau,

Alaska, as surety, are held and firmly bound unto the

above-named Ernest Langstedt, defendant in error In

the above-entitled action, in the sum of five hundred

dollars, lawful money of the United States, to be paid

to the said Ernest Langstedt, for the payment of which,

well and truly to be made, we bind ourselves, and each

of us, our and each of our heirs, executors and admin-

istrators, jointly and severally, firmly by these presents.

Sealed with our seals and dated the 28th day of June,

in the year of our Lord one thousand nine hundred and

four.
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Whereas, the above-named Tvee Consolidated Mining:

Company is about to sue out a writ of error to the

above-named court, to re-examine and reverse in the

Circuit Court of .Appeals of the United States of Amer-

ica for the Ninth Circuit, the judgment rendered in the

above-entitled action by the said District Court of the

United States for the District of Alaska, Division No.

1, and to obtain an order and judgment of the said Cir-

cuit Court of Appeals, that the plaintiff have judgment

entered in this court as prayed for in the complaint filed

herein, or that said plaintiff have a new trial of its said

action in said District Court of the United States for

the District of Alaska, Division Xo. 1.

Now, therefore, the condition of this obligation is

such that if the above-named Tyee Consolidated Min-

ing Company, plaintiff in error, shall prosecute his said

writ of error to effect and answer all damages and costs

if he fails to make said writ of error good, and shall

obey all judgments and orders entered against him in

the said Circuit Court of Appeals, under and upon his

said writ of error, then this obligation shall be void;

otherwise the same shall be and remain in full forc(^

and virtue. ;

TYEE CONSOLIDATED MINING CO.

By R. F. LEWIS,

Its Attorney in Fact.

]

' JOHN OLDS.
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United States of America, ")

District of Alaska. J

John Olds, being- duly sworn, deposes and says that

he is the surety named in and who executed the fore-

going bond; that he is a resident and householder

within the District of Alaska, and is worth the sum of

one thousand dollars over and above all his just debts

and liabilities, exclusive of property exempt from exe-

cution.

JOHN OLDS.

Subscribed and sworn to before me this 28th day of

June, 1904.
^

[Seal] C. M. SUMMERS,

Notary Public for Alaska.

The foregoing bond is hereby approved as to form,

sufficiency of surety, and manner of execution.

M. C. BROWN,

Judge.

[Endorsed]: No. 29-A. In U. S. District Court for

the District of Alaska, Div. No. 1. Tyee Consolidated

Mining Co., Plaintiff, vs. Ernest Langstedt. Bond on

Writ of Error. Filed June 28, 1904. W. J. Hills,

Clerk, R. F. Lewis and John G. Held, Atty. for Defend-
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Clerk's Certificate to Transcript.

United States of America, "]
!

District of Alaska, ?-ss.

Division No. 1. j

I, W. J. Hills, clerk of the United States District

Court for th'e District of Alaska, Division No. 1, do

hereby certify that the above and foregoing and hereto

annexed 29 pages of typewritten matter numbered

from 1 to 29, both inclusive, constitute a full, true and

correct transcript of the record in the therein-entitled

cause of Tyee Consolidated Mining Company vs. Ernest

Langstedt, No. 29-A, as the same' appear on file and of

record in my office, and is in accordance with the com-

mand in the writ of error issued herein; that this tran-

script was prepared by me and the cost of preparation

and certificate amounting to $14.00 has been paid to

me by plaintiff in error.

In witness whereof I have hereunto set my hand and

affixed the seal of the Court this 14th day of July, A. D.

1904.

[Seal] W. J. HILLS,

Clerk U. S. District Court for Division No. 1, Alaska.

By J. J. Clarke,

Deputy.
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In tlie United States District Court for the District of

Alaska, Division No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs. ) No. 29-A.

EENEST LANGSTEDT,

Defendant.

Writ of Error.

The United States of America, to the Judge of the

United States District Court for the District of

Alaska, Division No. 1, Greeting:

Because, in the record and proceedings, and also in

the rendition of the judgment of a plea which is in the

said United States District Court for the District of

Alaska, Division No. 1, before you, between Tyee Con-

solidated Mining Company, as plaintiff, and Ernest

Langstedt, as defendant, a manifest error hath hap-

pened, to the great damage of the said Tyee Consoli-

dated Mining Company, plaintiff in error, as by its com-

plaint appears, and it being fit, that the error, if any

there hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this be-

half, you are hereby commanded, if judgment be therein

given, that then, under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with all

things concerning the same, to the United States Cir-
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cuit Court of Appeals, for the Ninth Circuit, together

with this writ, so that you have the same at the court-

rooms of said court in the Custom-house Building in

San Francisco, California, on the 28th day of July,

1904, in the said Court of Appeals, to be there and then

held, that the record and proceedings aforesaid be in-

spected, the said United States Circuit Court of Ap-

peals may cause further to be done thereto correct that

error what of right and according to the law and cus-

tom of the United States should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, thisi 28th day of June, in the year of our Lord

one thousand nine hundred and four, and of the inde-

pendence of the' United States the one hundred and

twenty-eighth.

[Seal] W. J. HILLS,

Clerk United States District Court for District of

Alaska, Division No. 1.

By J. J. Clarke,

Deputy.

TTie above writ of error is hereby allowed.

M. C. BROWN,

Jud'g'e United States District Court, for Alaska, Divi-

sion No. 1.

[Endorsed]: No. 29-A. In U. S. District Court for

the District of Alaska, Div. No. 1. Tyee Consolidated
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Mining Co., Plaintiff, vs. Ernest Langstedt, Defendant.

Writ of Error. Filed Jun. 28, 1904. W. J. Hills, Clerk.

R. F. Lewis and John G. Held, Attys. for Plaintiff.

In the United States Circuit Court of Appeals for the NinfJi

Circuit.

TYEE CONSOLIDATED MINING'

COMPANY,
Plaintiff,

vs. > No. 29-A.

EENEST LANGSTEDT,

Defendant.

Citation.

United States of America^—ss.

To Ernest Langstedt, Defendant in Error, Greeting:

You are hereby cited and admonished to be and ap-

pear in the United States Circuit Court of Appeals for

the Ninth Circuit, to be holden in the city of San Fran-

cisco, California, on the 28th day of July, 1904, pursu-

ant to a writ of error filed in the Clerk's office in the

United States District Court for the District of Alaska,

Division No. 1, wherein Tyee Consolidated Mining Com-

pany is' plaintiff in error, and you are defendant in er-

ror, to show cause, if any there be, why the judgment

in said writ of error mentioned should not be corrected
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and speedy justice not be done to the parties in that

behalf.

June 2'8th, 1904.

M. C. BEOWN,

Judge United States District Court, for Alaska, Divi-

sion No. 1.

Received copy of within June 28th, 1904.

J. A. HELLENTHAL,

Attorneys for Defendant.

I hereby certify that on this 28th day of June, 1904,

appellant lodged in this office a copy of the citation for

the benefit of attorneys for appellee.

[Seal] W. J. HILLS,

Clerk U. S. Ddstrict Court for Division No. 1, Alaska.

By J. J. Clarke,

Deputy.

[Endorsed]: Xo. 29-A. In U. S. District Court for

the District of Alaska, Div. No. 1. Tyee Consolidated

Mining Co., Plaintiff, vs. Ernest Langstedt, Defendant.

Citation. Filed June 28, 1904. W. J. Hills, Clerk. B.

F. Lewis and John G. Held, Attys. for Plaintiff.
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[Endorsed]: No. 1098. In the United States Circuit

Court of Appeals for the Ninth Circuit. Tyee Consol-

idated Mining Company, Plaintiff in Error, vs. Ernest

Langstedt, Defendant in Error. Transcript of Eecord.

Upon Writ of Error to the United States District Court

for the District of Alaska, Division No. 1,

Filed July 20, 1904.

F. D. MONCKTON,

i derk.

By Meredith Sawyer,

Deputy Clerk.




